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MOTION TO SUPPRESS EVIDENCE DERIVED FROM THE ILLEGAL SEIZURE OF THE DEFENDANT’S ATTORNEY-CLIENT COMMUNICATION

COMES NOW Anthony Kirby, by and through his attorney of record and moves this Court to suppress all evidence derived from the illegal seizure of privileged communication written by the defendant addressed to his attorney of record. The defendant also moves this Court to order the immediate return of all originals and copies of such correspondence.  


Mr. Kirby respectfully request that this Court conduct an evidentiary hearing to determine the identities of those individuals who seized such correspondence, at whose direction it was done, whom was given a copies of the correspondence or told of its contents and that the reasons that Mr. Kirby’s privileged communication with his attorney was seized. At the conclusion of the hearing Mr. Kirby may also request an Order from this Court directing Corrections Corporation of America and the Tulsa Police Department to stop seizing Mr. Kirby’s mail and the Defense may also request other remedies such as the release of Mr. Kirby so that the defense can prepare for trial without interference of the government, disqualification of the Tulsa County District Attorney’s Office and the prohibition of the Tulsa Police Department’s involvement in any future investigation of this matter. 

FACTUAL BACKGROUND


On the afternoon of Friday April 23, 2004 Counsel for Mr. Kirby received a call from David Robertson the Assistant District Attorney assigned to this case. During this call Mr. Robertson informed Counsel that Corrections Corporation of America had performed a “shakedown” and that a letter written by Mr. Kirby addressed to his Attorney of record, undersigned counsel, had been seized. 

Subsequent to the seizure of this letter it was turned over to Jeff Felton the Tulsa Police Department Detective handling the investigation of this case. Mr. Robertson informed undersigned counsel that this letter was read by Detective Felton. Mr. Robertson informed counsel that he informed the Detective to place the letter in an envelope and leave it there. It is unknown to counsel the condition of the letter or the contents of the letter at the time it was seized. Counsel does not know whether the letter was in an envelope with a stamp or in some other state. Defense counsel has been informed by the state that he should contact Detective Felton for return of the letter and defense counsel has done so, as of the filing of this motion the letter has not been returned. 

Mr. Robertson is unable to explain to defense counsel exactly how jail offices became aware of which detective was investigating the charges that Mr. Kirby was charged with and exactly how jail officials knew to turn this confidential communication over to the detective handling the case. Mr. Robertson assures counsel that Mr. Kirby was not targeted but is unable to provide any details as to the frequency or justification for these “shake downs”
CORRECTIONS CORPORATION OF AMERICA AND THE TULSA POLICE DEPARTMENT SHOULD NOT BE SEIZING AND READING MR. KIRBY’S CONFIDENTIAL COMMUNICATION WRITTEN TO HIS ATTORNEY 
The Freedom To Write And Receive Private Letters Exists Behind Prison Walls

   A central principle of our law regarding prisoners is that “there is no iron curtain drawn between the constitution and the prisons of this country.” Bell v. Wolfish, 441 U.S. 520, 545, (1979) citing Wolf v. McDonell. “Prison walls do not form a barrier separating inmates from the protections of the constitution.” Turner v. Safley, 482 U.S. 78, 84 (1987), Thornburgh v. Abbott, 490 U.S. 401, 407 (1989). Prison regulations have not eliminated all privacy for pretrial detainees nor their ability to correspond freely. As Justice Holmes observed over 80 years ago, “the use of the mails is almost as much a part of free speech as the right to use our tongues…” United States ex rel. Milwaukee Social Democratic Pub. Co. v. Burleson, 255 U.S. 407, 437 1921 (dissenting opinion). See also: Blount v. Rizzi, 400 U.S. 410, 416 (9170), affirming this principle. 
     Of course, prisoners do, by definition, lose some of their freedoms. And jails may lawfully regulate many aspects of prisoner correspondence in the interests of security and management of the jail. The Supreme Court has identified many of those freedoms lost and those retained in deference to the “delicate balance that prison administrators must strike between the order and security of the internal prison environment and legitimate demands.” Thornburgh v. Abbott, 490 U.S. 401, 407 (1989). Thornburgh v. Abbott, supra, addressed censorship of incoming publications. Procunier v. Martinez, 416 U.S. 396 (9174), limited by Thornburgh v. Abbott, supra, provides the constitutional standard of review for prison regulations that affect outgoing prisoner mail. Turner v. Safley, 482 U.S. 78 (1987), addressed inmate-to –inmate correspondence and found that a regulation allowing prison officials to forbid correspondence between non-related inmates was constitutional. In that case, the Court voiced the "reasonableness standard" which has come to apply to many prisoner's rights issues--that is, whether the regulations are "reasonably related to legitimate penological interests". Turner v. Safley, supra, at 89. In Bell v. Wolfish, supra, the Court upheld as constitutional a Bureau of Prisons rule restricting inmates' receipt of hardback books unless mailed directly from publishers, book clubs, or bookstores.

Jail Officials May have Violated the Provisions of 18 U.S.C. § 1702.

Interfering with Mr. Kirby' mail may be a violation of 18 U.S.C. § 1702:

"Whoever takes any letter, postal card, or package out of any post office or any authorized depository for mail matter, or from any letter or mail carrier, or which has been in any post office or authorized depository, or in the custody of any letter or mail carrier, before it has been delivered to the person to whom it was directed, with design to obstruct the correspondence, or to pry into the business or secrets of another, or opens, secretes, embezzles, or destroys the same, shall be fined under this title or imprisoned not more than five years, or both."

Such behavior, interfering with mail in search of leads, is not unknown in the history of the law enforcement. See United States v. Kearney, 444 F. Supp. 1290 (S.D.N.Y.1978).

The Seizure of Mr. Kirby’s Correspondence with His Attorney of Record 
Violations of Mr. Kirby' First, Fourth and Sixth Amendment Rights.
Violations of the First Amendment.

             "The right to receive and send mail is unquestionably protected by the first amendment." Wolfish v. Levi, 573 F.2d 118, 130 (2d Cir.1978), reversed and remanded on other grounds by Bell v. Wolfish, supra, citing Blount v. Rizzi, 400 U.S. 410 (1971). 

As Judge Kaufman writes in Wolfish v. Levi: "It Cannot be gainsaid that the reading of mail by jail officials chills the expression of first amendment rights by correspondents inside and outside the institution. It takes little more than common sense to realize that a tender note, so important to the morale of the incarcerated individual, might never be penned if the writer knew that it would first be scrutinized by a guard." Wolfish v. Levi at 130. 

The right to privacy of one's mail was recognized by the United States Supreme Court in Ex parte Jackson, 96 U.S. 727, 733 (1878): "The constitutional guaranty of the right of the people to be secure in their papers against unreasonable searches and seizures extends to their papers, thus closed against inspection, wherever they may be." Only with a warrant may such papers be invaded. This principle has been recognized in latter days. United States v. Leonard, 524 F.2d 1076, 1087 (2d Cir.1975), cert. denied, 425 U.S. 958 (1976).

Violations of the Fourth Amendment.

The Fourth Amendment provides for the "right of the people to be secure in their persons, houses, papers, and effects ..." U.S.C.A. Const. Amend. 4. A remedy for an unlawful search and seizure, is suppression of that evidence and the fruits thereof. Wong Sun v. United States, 371 U.S. 471 (1963).

Prisoners and pretrial detainees do not lose all their privacy rights and the protections of the Fourth Amendment. "An individual's mere presence in a prison cell does not totally strip away every garment cloaking his Fourth Amendment rights, even though the covering that remains is but a small remnant." United States v. Cohen, 796 F.2d 20, 24 (2d Cir.1986), cert. denied, 479 U.S. 854 (1986), 479 U.S. 1055 (1987).

The jail’s seizure and distribution of Mr. Kirby' mail constitutes an unlawful search and seizure under the pretext of a security check for contraband. A holding of Hudson v. Palmer, 468 U.S. 517 (1984)-- that prisoners have no reasonable expectation of privacy protecting their cells from unreasonable searches--does not apply. In this case,  the defense is not challenging a cell search for contraband--clearly a security issue. Rather, Mr. Kirby challenges the seizure and distribution of his confidential mail, written to his attorney. In United States v. Cohen, supra, the Court, finding that Hudson did not apply, held that a pretrial search of an inmate's cell initiated by the prosecution and not by prison officials for security reasons, raised Fourth Amendment issues. If in this case, the prosecution or the Tulsa Police Department instigated the search of Mr. Kirby' mail beyond the normal search for contraband, then his Fourth Amendment rights have been violated. As in Cohen, an evidentiary hearing can establish the facts--in this case, we need to know who ordered the collection and dissemination of Mr. Kirby' correspondence to the Tulsa Police Department. Mr. Robertson is unable to provide answers for these important questions and the question of how jail offices became aware of which detective was investigating Mr. Kirby’s case and exactly how jail officials knew to turn this confidential communication over to that detective.Even if jail officials alone instigated the seizure and dissemination of Mr. Kirby' correspondence, the correspondence and fruits thereof should be suppressed. In United States v. Hinckley, 672 F.2d 115 (D.C.Cir.1982) the court upheld suppression of personal papers and letters a correctional officer found and read during a contraband search of John Hinckley's cell. The Court affirmed the district court's holding that the officer "had no basis for unfolding the document and reading it in its entirety." Hinckley at 126. The trial court found that Mr. Hinckley "had never been informed that his personal papers would be read" and "[b]ecause the guards were not acting in accord with an established institutional practice or policy ... to maintain institutional or inmate security, there was no reasoned, principled decision by the prison administration entitled to deference. Instead, a serious invasion of Hinckley's right to privacy in his own papers was perpetuated by individual officers unguided by prison rules or even the instructions of their superiors." Hinckley at 131. 

Mr. Kirby has a reasonable expectation of privacy of his outgoing mail in general, and especially of his privileged communication with his attorney, from being seized and read by jail officials or the Tulsa Police Department. 

While Mr. Kirby's jail cell is not his home, "the Fourth Amendment protects people, not places." Katz v. United States, 389 U.S. 347, 351 (1967). 

C. Violations of the Sixth Amendment.

Finally, the reading and distribution of Mr. Kirby's correspondence raise Sixth Amendment concerns, as Mr. Kirby' correspondence contain his personal statements to which the prosecution has access outside the presence of his attorneys. See. e.g., Massiah v. United States, 377 U.S. 201 (1964). 
Furthermore, the seizure of a letter written by Mr. Kirby to his attorney interferes with Mr. Kirby’s attorney-client privilege and as such violates his constitutional rights. 

The attorney-client privilege is an important part of our judicial system and has been recognized as such by the Courts. In Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S. Ct. 677, 682 (1981) the United States Supreme Court Stated the following:

The attorney-client privilege is the oldest of the privileges for confidential communications known to the common law. 8 J. Wigmore, Evidence section 2290 (McNaughton rev. 1961). Its purpose is to encourage full and frank communication between attorneys and their clients and thereby promote broader public interests in the observance of law and administration of justice. The privilege recognizes that sound legal advice or advocacy serves public ends and that such advice or advocacy depends upon the lawyer's being fully informed by the client. As we stated last Term in Trammel v. United States, 445 U.S. 40, 51, 100 S.Ct. 906, 913, 63 L.Ed.2d 186 (1980): "The lawyer-client privilege rests on the need for the advocate and counselor to know all that relates to the client's reasons for seeking representation if the professional mission is to be carried out." And in Fisher v. United States, 425 U.S. 391, 403, 96 S.Ct. 1569, 1577, 48 L.Ed.2d 39 (1976), we recognized the purpose of the privilege to be "to encourage clients to make full disclosure to their attorneys." This rationale for the privilege has long been recognized by the Court, see Hunt v. Blackburn, 128 U.S. 464, 470, 9 S.Ct. 125, 127, 32 L.Ed. 488 (1888) (privilege "is founded upon the necessity, in the interest and administration of justice, of the aid of persons having knowledge of the law and skilled in its practice, which assistance can only be safely and readily availed of when free from the consequences or the apprehension of disclosure"). 


Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S. Ct. 677, 682 (1981). 

       The attorney-client privilege is so well-established that the Supreme Court has held that the privilege survives even after the client's death. Swidler & Berlin v. United States, 524 U.S. 399, 410, 118 S. Ct. 2081, 2088 (1998).
        Because of the fundamental importance of the attorney-client privilege in our system of justice, fcourts have zealously protected the confidentiality of privileged communications between prisoners and their attorneys. See, e.g., Gomez v. Vernon, 255 F.3d 1118, 1135 (9th Cir. 2001), cert. denied, 70 U.S.L.W. 3291 (December 10, 2001) (affirming imposition of monetary sanctions on assistant attorneys general who acquired and read privileged communications from prisoners' attorneys).
         The core purpose of the attorney-client privilege - to encourage full and frank disclosure by the client of information that may be embarrassing or damaging, and a thorough discussion between attorney and client of legal strategy and options - simply cannot be served when both attorney and client know that the very government agency that is prosecuting the client is listening in. 
          In some limited circumstances, attorney-client communications lose their privileged status pursuant to the "crime-fraud exception" to the privilege. See U.S. v. De La Jara, 973 F.2d 746, 748 (9th Cir. 1992) ("[i]n order to successfully invoke the crime-fraud exception to the attorney-client privilege, the government must make a prima facie showing that the attorney was retained in order to promote intended or continuing criminal or fraudulent activity"). 

The Supreme Court has made clear that the determination whether an attorney-client communication falls within the crime-fraud exception is to be made by courts, not jail officials or prosecutors. Indeed, even to obtain in camera review of an allegedly privileged communication to determine whether the crime-fraud exception applies, the government must first provide the court with "a factual basis adequate to support a good faith belief by a reasonable person" that in camera review may reveal evidence to establish the exception's applicability. United States v. Zolin, 491 U.S. 554, 572, 109 S. Ct. 2619, 2631, 105 L.Ed.2d 469 (1989). This showing must be made using non-privileged evidence. Id., 491 U.S. at 574, 109 S. Ct. at 2632. See also De La Jara, 973 F.2d at 749 (district court erred by conducting in camera review of allegedly privileged communication without first requiring prosecution to make prima facie showing supporting such review). 
              
A person facing criminal charges is entitled, under the Sixth Amendment to the Constitution, to the assistance of counsel for his defense. Gideon v. Wainwright, 372 U.S. 335, 339-40, 83 S. Ct. 792, 794 (1963). This right is not limited to the trial itself, but includes the assistance of counsel in investigation and preparation of a defense. The Supreme Court has recognized that "to deprive a person of counsel during the period prior to trial may be more damaging than denial of counsel during the trial itself." Maine v. Moulton, 474 U.S. 159, 170, 106 S. Ct. 477, 485, 88 L.Ed.2d 481 (1985). See also Johnson-El v. Schoemehl, 878 F.2d 1043, 1051 (8th Cir. 1989) (where defendants' right to communicate effectively with counsel is "inadequately respected during pre-trial confinement, the ultimate fairness of their eventual trial can be compromised"). 
       The right to counsel includes the right to confer with one's lawyer. Geders v. United States, 425 U.S. 80, 88-91, 96 S. Ct. 1330, 1335-37, 47 L.Ed.2d 592 (1976). "Free two-way communication between client and attorney is essential if the professional assistance guaranteed by the sixth amendment is to be meaningful." United States v. Levy, 577 F.2d 200, 209 (3d Cir. 1978). 
        More specifically, "the essence of the Sixth Amendment right is, indeed, privacy of communication with counsel." United States v. Rosner 485 F.2d 1213, 1224 (2d Cir. 1973). Even the United States Justice Department could not deny, "the Sixth Amendment's assistance-of-counsel guarantee can be meaningfully implemented only if a criminal defendant knows that his communications with his attorney are private and that his lawful preparations for trial are secure against intrusion by the government, his adversary in the criminal proceeding." Weatherford v. Bursey, 429 U.S. 545, 554 n. 4, 97 S. Ct. 837, 843 n. 4, 51 L.Ed.2d 30 (1977) (quoting Brief for United States as Amicus Curiae). In Weatherford, the Supreme Court specifically acknowledged that the effective assistance of counsel is threatened by a reasonable "fear that the government is monitoring [attorney-client] communications through electronic eavesdropping." Id.
          The devastating effect of interference with privileged attorney-client communication has also been recognized by the United States Court of Appeals for the Seventh Circuit, speaking through Chief Judge Richard A. Posner:

We put to the government at oral argument the following example. The government adopts and announces a policy of taping all conversations between criminal defendants and their lawyers. It does not turn the tapes over to the prosecutors. It merely stores them in the National Archives. The government's lawyer took the position that none of the defendants could complain about such conduct because none could be harmed by it, provided the prosecutors never got their hands on the tapes. We are inclined to disagree, although for a reason that will become apparent shortly we need not attempt to resolve the issue definitively. The hypothetical practice that we have described would, because of its pervasiveness and publicity, greatly undermine the freedom of communication between defendants and their lawyers and with it the efficacy of the right to counsel, because knowledge that a permanent record was being made of the conversations between the defendants and their lawyers would make the defendants reluctant to make candid disclosures. (Totalitarian-style continuous surveillance must surely be a great inhibitor of communication.)

United States v. DiDomenico, 78 F.3d 294, 299 (7th Cir. 1996) (italics in original). 
See also Bach v. People of the State of Illinois, 504 F.2d 1100, 1102 (7th Cir. 1974) ("We think that contact with an attorney and the opportunity to communicate privately is a vital ingredient to [a prisoner's] effective assistance of counsel and access to the courts"); Smith v. Robbins, 454 F.2d 696, 697 (1st Cir. 1972) ("[T]he prisoner has a right to have the confidence between himself and his counsel totally respected"); Bieregu v. Reno, 59 F.3d 1445, 1456 (3d Cir. 1995) ("the right of court access guarantees the privacy of attorney-client communications").
          It is well established that attorney-client mail may not be read by prison officials. See Bieregu, 59 F.3d at 1456 ("[o]f all communications, attorney mail is the most sacrosanct"); Adams, 488 F.2d at 631; Smith, 454 F.2d at 696-97; see also Muhammad v. Pitcher, 35 F.3d 1081, 1083 (6th Cir. 1994) (prisoner "has a fundamental interest in maintaining the confidentiality" of correspondence from the state Attorney General's office; failure to treat such mail as confidential is unconstitutional). 
          Similarly, courts agree that prisoners must be allowed confidential in-person consultations with attorneys. See Ruiz v. Estelle, 679 F.2d 1115, 1154-55 (5th Cir. 1982) (affirming injunction prohibiting censorship of attorney-client mail and ensuring confidential attorney-client interviews); Dawson v. Kendrick, 527 F. Supp. 1252, 1314 (S.D.W.Va. 1981) (prisoners' right of access to courts "carries with it the right to seek, obtain and communicate privately with counsel;" attorney-client interview area that does not provide privacy is inadequate); see also Williams v. Price, 25 F.Supp.2d 623, 630 (W.D. Pa. 1998) (prison officials' failure to provide facilities for confidential attorney-client conversation violates prisoners' First Amendment free speech and Fourteenth Amendment privacy rights). 
        The violation of the prisoner's right to counsel does not require that privileged communications be affirmatively used against the prisoner in a criminal prosecution, or even that such communications be intercepted as it has been in the present case. Rather, the violation occurs as soon as the inmate and his lawyer are informed that their confidential attorney-client communication has been monitored by state officals. 
         Many courts have recognized that monitoring of attorney-client communications has an impermissible chilling effect on those communications, regardless of what, if anything, is actually intercepted. See Smith, 454 F.2d at 697 (noting that "a prisoner, and possibly some attorneys, may feel, if only to a small degree, that someone in the chain of command may not be trusted, and that the resulting fear may chill communications between the prisoner and his counsel. ... [W]e see no reason to leave such possible apprehensions on such an important matter as right to counsel in the minds of the prisoner or his attorney"); Taylor v. Sterrett, 532 F.2d 462, 469 (5th Cir. 1976); Bieregu, 59 F.3d at 1452.

VI. Conclusion.

              For the reasons detailed in this motion, Mr. Kirby respectfully asks that this Court (1) conduct an evidentiary hearing to find out the scope and contents of all Mr. Kirby's mail the prosecution, the Tulsa Police Department and Corrections Corporation of America have acquired (2) determine whether or not these items have been seized unlawfully and their seizure is a violation of Mr. Kirby' Fourth Amendment, and statutory rights and therefore their use as evidence, or the fruits thereof, should be suppressed; and (3) to order Corrections Corporation of America and the Tulsa Police Department to stop violating Mr. Kirby's Constitutional Rights and other appropriate relief. 








Respectfully Submitted, 
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Kevin D. Adams, OBA# 18914

1717 S. Cheyenne

Tulsa, OK 74119  
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